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RECOVMENDED ORDER

This cause cane on for formal hearing before WlliamR
Pfeiffer, Adm nistrative Law Judge with the D vision of
Adm ni strative Hearings, on Novenber 29 and 30, 2004, and on
Decenber 1-3, 6 and 7, 2004, in Tallahassee, Florida
Subsequent to the subm ssions of Proposed Recormended Orders,
the case was assigned to Adm nistrative Law Judge Harry L.
Hooper .
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STATEMENT OF THE | SSUE

The issue is whether BayCare Long Term Acute Care Hospital
Inc.'s Certificate of Need Application No. 9753 and University

Community Hospital's Certificate of Need Application No. 9754,



both submtted to the Agency for Health Care Adm nistration,
shoul d be approved.

PRELI M NARY STATEMENT

In an application dated March 10, 2004, BayCare Long Term
Acute Care, Inc. (BayCare), submtted a Certificate of Need
(CON) application to the Agency for Health Care Adm nistration
(the Agency) seeking approval to establish a new | ong-termacute
care hospital (LTCH). 1In an application dated April 14, 2004,
Uni versity Comunity Hospital, Inc. (UCH), also a submitted a
Certificate of Need (CON) application to the Agency for Health
Care Admi nistration seeking approval to establish a new | ong-
termacute care hospital. The applications sought perm ssion to
establish these LTCHs in the Agency's Health Planning District 5
(District 5. On June 10, 2004, the Agency issued a State
Agency Action Report (SAAR) prelimnarily denying both
appl i cati ons.

Both applications were filed in the First Hospital Beds and
Facilities Batching Cycle of 2004.

On July 16, 2004, a Petition for Formal Adm nistrative
Heari ng, which became DOAH Case No. 04-3157CON, was filed by UCH
nam ng both the Agency and BayCare, as Respondents. On
August 17, 2004, UCH filed a Petition for Formal Adm nistrative
Hearing nam ng only the Agency as Respondent, and this becane

DOAH Case No. 04-3133CON. Both petitions were filed with the



Di vision of Administrative Hearings (DOAH) on Septenber 2, 2004.
On the sane date, Kindred Hospitals East, LLC (Kindred), an
existing LTCHin District 5, filed a Petition for Leave to

I nt ervene.

On July 15, 2004, BayCare filed a Petition for Fornal
Adm ni strative Hearing, nam ng the Agency as Respondent, and it
was filed with DOAH as Case No. 04- 3156CON on Septenber 2, 2004.
On that sane date, Kindred filed a Petition for Leave to
| nt ervene.

On Sept enber 23, 2004, Case Nos. 04-3156CON and 04- 3157CON
were consol i dated and on October 13, 2004, Case No. 04- 3133CON
was joined. On Septenber 17, 2004, Heal thSouth of Largo Limted
Part nershi p, a Conprehensive Medical Rehabilitation hospital
(CVMR), filed an Anended Petition to Intervene and was granted
intervention on Oct 13, 2004. The Order Granting Petition to
I ntervene reserved ruling on Kindred's Petitions for Leave to
Intervene. Utimtely, Kindred was permtted to intervene.

On Novenber 3, 2004, Kindred, and on Novenber 29, 2004,
Heal t hSouth, withdrew their Petitions to Intervene in the UCH
cases. Thus, the final alignnment of the parties resulted in
only the Agency contesting UCH s application while Kindred,
Heal t hSout h, the Agency, and UCH opposed BayCare's application.

UCH s opposition to BayCare's application was not vigorous.



At the hearing, UCH presented the testinony of nine
wi t nesses and offered Exhibit Nos. 1 through 34, which were
received into evidence. The depositions of seven wtnesses were
of fered and received into evidence.

BayCare presented the testinony of nine w tnesses and
of fered Exhibit Nos. 1 through 24, which were received into
evidence. The depositions of seven witnesses were offered and
received into evidence.

Heal t hSout h presented the testinony of two w tnesses and
of fered Exhibit Nos. 1 through 3, which were received into
evi dence. The deposition testinony of one witness was received
into evidence.

Ki ndred presented the testinony of one witness and offered
Exhi bit Nos. 1 through 4, which were received into evidence.

The Agency presented the testinony of one w tness and
of fered Exhibit Nos. 1 and 2, which were received into evidence.

Al'l parties entered into a Joint Stipulation that was
received into evidence as Joint Exhibit No. 1.

A Transcript was filed on February 1, 2005. After orders
granting enlargenents of tine for filing Proposed Recommended
Orders, all parties tinely filed their Proposed Recommended
Orders on May 23, 2005, and they were considered in the

preparation of this Recormmended Order.



The parties agreed that the case should be deci ded pursuant
to the law contained in Florida Statutes (2004) and any statutes
cited are to that |aw unl ess ot herw se not ed.

FI NDI NGS OF FACT

LTCHs defi ned

1. An LTCHis a nedical facility which provi des extended
medi cal and rehabilitation care to patients with nultiple,
chronic, or clinically conplex acute nedical conditions. These
condi tions include, but are not imted to, ventilator
dependency, tracheotony care, total parenteral nutrition, |ong-
termintravenous anti-biotic treatnent, conplex wound care,

di al ysis at bedside, and nmultiple systens failure

2. LTCHs provide an interdisciplinary team approach to the
conpl ex nedi cal needs of the patient. LTCHs provide a continuum
of care between short-term acute care hospitals and nursing
homes, skilled nursing facilities (SNFs), or conprehensive
medi cal rehabilitation facilities. Patients who have been
treated in an intensive acute care unit at a short-term acute
care hospital and who continue to require intensive care once
stabilized, are excellent candi dates for care at an LTCH.

3. Included in the interdisciplinary approach is the
desired involvenent of the patient's famly. A substantia
nunber of the patients suitable for treatnent in an LTCH are in

excess of 65 years of age, and are eligible for Medicare.



4. Licensure and Medicare requirenments dictate that an
LTCH have an average |l ength of stay (ALOS) of 25 days. The
Center for Medicare and Medicaid Services (CMS) reinburses for
care received through the prospective paynent system (PPS).
Through this system CM reinburses the services of LTCHs
separately fromshort-termacute care providers and ot her post
acute care providers. The reinbursenent rate for an LTCH under
PPS exceeds that of other providers. The reinbursenent rate for
an LTCH is about twice that of a rehabilitation facility. The
i ncreased rei nbursenent rate indicates the increased cost due to
the nore intensive care required in an LTCH.

The Agency

5. The Agency is a state agency created pursuant to
Section 20.42. It is the chief health policy and pl anning
entity for the State of Florida. The Agency adm nisters the
Health Facility and Services Devel opnent Act found at Sections
408. 031-408. 045. Pursuant to Section 408.034, the Agency is
designated as the single state Agency to issue, revoke, or deny
certificates of need.

6. The Agency has established 11 health service planning
districts. The applications in this case are for facilities in

District 5 which conprises Pinellas and Pasco counti es.



7. UCHis a not-for-profit organization that owns and
operates a 431-bed tertiary |evel general acute care hospital
and a 120-bed acute care general hospital. Both are located in
Hi | | sborough County. UCH al so has nmanagenent responsibilities
and affiliations to operate Helen Ellis Hospital, a 300-bed
hospital |ocated in Tarpon Springs, and nmanages the 300- bed
Suncoast Hospital. Both of these facilities are in Pinellas
County. UCH also has an affiliation to manage the open heart
surgery program at East Pasco Medical Center, a general acute
care hospital |ocated in Pasco County.

8. As a not-for-profit organization, the mssion of UCH is
to provide quality health care services to neet the needs of the
comunities where it operates regardl ess of their patients
ability to pay.

Baycar e

9. BayCare is a wholly-owned subsidiary of BayCare
Heal t hsystens, Inc. (BayCare Systens). BayCare Systens is a
not-for-profit entity conprising three nenbers that operate
Catholic Health East, Morton Plant Mease Heal t hcare, and South
Florida Baptist. The facilities owned by these organi zations
are operated pursuant to a Joint Qperating Agreenent (JOA

entered into by each of the participants.



10. BayCare Systens hospitals include Mrton Pl ant
Hospital, a 687-bed tertiary level facility located in
Cl earwater, Pinellas County; St. Joseph's Hospital, an 887-bed
tertiary level general acute care hospital |ocated in Tanpa,
Hi I | sborough County; St. Anthony's Hospital, a 407-bed genera
acute care hospital located in St. Petersburg, Pinellas County;
and Morton Plant North Bay, a 120-bed hospital |ocated in New
Port Ri chey, Pasco County.

11. Morton Plant Mease Health Care is a partnership
bet ween Morton Pl ant Hospital and Mease Hospital. Although
Morton Plant Mease Healthcare is a part of the BayCare System
the hospitals that are owned by the Trustees of Mease Hospital,
Mease Hospital Dunedin, and Mease Hospital Countryside, are not
directly menbers of the BayCare System and are not signatories
to the JOA

Heal t hSout h

12. HealthSouth is a national conpany with the | argest
mar ket share in inpatient rehabilitation. It is also a |large
provi der of anbul atory services. HealthSouth has about 1,380
facilities across the nation. HealthSouth operates nine LTCHs.
The facility that is the Intervenor in this case is a CMR

| ocated in Largo, Pinellas County.
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Ki ndr ed

13. Kindred, through its parent conpany, operates LTCH
facilities throughout Florida and is the predom nant provider of
LTCH services in the state. In the Tanpa Bay area, Kindred
operates three LTCHs. Two are located in Tanpa and one is
| ocated in St. Petersburg, Pinellas County.

14. The currently operating LTCHin District 5 that may be
affected by the CON applications at issue is Kindred-St.
Petersburg. Kindred-St. Petersburg is a |licensed 82-bed LTCH
wWith 52 private beds, 22 sem-private beds, and an 8-bed
intensive care unit. It operates the array of services normally
offered by an LTCH. It is inmportant to note that Kindred-St.
Petersburg is located in the far south of heavily popul ated
District 5.

The Applications

15. UCH proposes a new freestanding LTCH which will
consi st of 50 private roons and which will be located in
Connerton, a new town being devel oped in Pasco County. UCH s
proposal will cost approxi mtely $16, 982, 715. By agreenent of
the parties, this cost is deened reasonabl e.

16. BayCare proposes a "hospital within a hospital”™ LTCH
that will be | ocated within Mease Hospital - Dunedin. The LTCH
will be located in an area of the hospital currently used for

obstetrics and wonen's services. The services currently
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provided in this area wl|l

Count rysi de.

private and sem-private roons.

Review criteria which was stipulated as satisfied by al

be rel ocated to Mease Hospital-

BayCar e proposes the establishnment of 48 beds in

parties

17.

granting certificates of need.

Section 408.035(1)-(9) sets forth the standards for

The parties stipulated to

satisfying the requirenents of subsections (3) through (9) as

foll ows.

a. Wth regard to subsection (3), 'The
ability of the applicant to provide quality
of care and the applicant's record of
providing quality of care,' all parties
stipulated that this statutory criterion is
not in dispute and that both applicants nay
be deened to have satisfied such criteria.

b. Wth regard to subsection (4), 'The
avai l ability of resources, including health
personnel , managenent personnel, and funds
for capital and operating expenditures, for
proj ect acconplishnment and operation,' it
was stipul ated that both applicants have al
resources necessary in terns of both capital
and staff to acconplish the proposed
projects, and therefore, both applicants
satisfy this requirenent.

c. Wth regard to subsection (5), 'The
extent to which the proposed services wll
enhance access to health care for residents
of the service district," it was stipul ated
that both proposals will increase access.
Currently there are geographic, financial
and progranmmatic barriers to access in
District 5. The only extant LTCH is | ocated
in the southernnost part of District 5.

12



d. Wth regard to subsection (6), 'The

i mredi ate and | ong-term financi al
feasibility of the proposal,' the parties
stipulated that UCH satisfied the criterion.
Wth regard to BayCare, it was stipul ated
that its proposal satisfied the criterion so
| ong as BayCare can achieve its utilization
proj ections and obtain Medicare
certification as an LTCH and t hus
denonstrate short-termand | ong-term
feasibility. This issue will be addressed
bel ow.

e. Wth regard to subsection (7), 'The
extent to which the proposal will foster
conpetition that pronotes quality and cost -
effectiveness,' the parties stipulated that
approval of both applications will foster
conpetition that will pronote quality and
cost effectiveness. The only currently
available LTCH in District 5, unlike BayCare
and UCH, is a for-profit establishnent.

f. Wth regard to subsection (8), 'The
costs and net hods of the proposed
construction, including the costs and

nmet hods of energy provision and the
availability of alternative, |ess costly, or
nore effective nethods of construction,' the
parties stipulated that the costs and

nmet hods of construction for both proposal s
are reasonabl e.

g. Wth regard to subsection (9), 'the
applicant's past and proposed provision of
health care services to Medicaid patients
and the nedically indigent,' it was
stipulated that both UCH and BayCare have a
denonstrated history and a commtnent to
provi ding services to Medicaid, Medicaid
HMO, sel f-pay, and underinsured paynents.
Technically, of course, BayCare has no
history at all. However, its sponsors do,
and it is they that wll shape the m ssion
for BayCare.

13



BayCare's Medi care certification as an LTCH

18. The evidence of record denonstrates that BayCare can
conply with Medicare reinbursenent regul ati ons and therefore can
achieve its utilization projections and obtain Medicare
certification as an LTCH Thus short-term and | ong-term
feasibility is proven.

19. Because BayCare w |l be situated as a hospital wthin
a hospital, in Mease Hospital Dunedin, and because there is a
rel ati onshi p between that hospital and BayCare Systens, Mdicare
rei nbursenent regulations limt to 25 percent the nunber of
patients that may be acquired from Mease Hospital Dunedin or
froman organi zation that controls directly or indirectly the
Mease Hospital Dunedin.

20. Because of this limtation, it is, therefore,
theoretically possible that the regul ator of Medi care paynents,
CMS, woul d not all ow paynent where nore than 25 percent of
adm ssions were fromthe entire BayCare System  Shoul d that
occur it would present a serious but not insurnountable problem
to BayCare. BayCare projects that 21 percent of its adm ssions
wll cone from Mease Hospital Dunedin and the rest will cone
from ot her sources.

21. BayCare is structured as an independent entity with an
i ndependent board of directors and has its own chief executive

officer. The nedical director and the nedical staff will be

14



enpl oyed by the independent board of directors. Upon the
greater weight of the evidence, under this structure, BayCare is
a separate corporate entity that neither controls, nor is
controll ed by, BayCare Systens or any of its entities or
affiliates.

22. One nust bear in mnd that because of the shifting
paradi gns of federal nedical regulation, predictability in this
regard is less than perfect. However, the evidence indicates
that CVvs w il apply the 25 percent rule only in the case of
patients transferring to BayCare from Mease Hospital Dunedin.
Most of the Medicare-certified LTCHs in the United States
operate as hospitals within hospitals. It is apparent,
therefore, that adjusting to the CM5S limtations is sonething
that is typically acconplished.

23. BayCare will |ease space in Mease Hospital Dunedin
which will be vacated by it current program BayCare w ||
contract with Mease Hospital Dunedin for services such as
| aboratory anal ysis and radi ol ogy. This arrangenent will result
in lower costs, both in the short termand in the long term
t han woul d be experienced in a free-standing facility, and
contributes to the likelihood that BayCare is feasible in the

short termand | ong term
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Criteria related to need

24. The contested subsections of Section 408.035 not
heret of ore addressed, are (1) and (2). These subsections are
illumnated by Florida Adm nistrative Code Rule 59C
1.008(2)(e)2., which provides standards when, as in this case,
there is no fixed-need pool.

25. Florida Admnistrative Code Rule 59CG 1.008(2)(e)2.,
provi des as follows:

2. If no agency policy exists, the
applicant will be responsible for
denonstrating need through a needs
assessnent met hodol ogy whi ch nust i ncl ude,
at a mninmum consideration of the follow ng
topi cs, except where they are inconsistent
with the applicable statutory or rule
criteria:

a. Popul ati on denographics and dynam cs;

b. Availability, utilization and quality of
like services in the district, sub district
or bot h;

c. Medical treatnment trends; and

d. Market conditions.

Popul ati on Denobgraphi cs and Dynani cs

26. The applicants presented an anal ysis of the population
denogr aphi cs and dynami cs in support of their applications in
District 5. The evidence denonstrated that the popul ati on of
District 5 was 1,335,021 in 2004. It is anticipated that it

will growto 1,406,990 by 2009. The projected growh rate is
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5.4 percent. The elderly population in the district, which is
defined as persons over the age of 65, is expected to grow from
314,623 in 2004, to 340,676, in 2009, which represents an 8.3
percent increase.

BayCar e

27. BayCare's service area is defined generally by the
geographic | ocations of Morton Plant Hospital, Mrton Pl ant
North Bay Hospital, St. Anthony's Hospital, Mease Hospital
Dunedi n, and Mease Hospital Countryside. These hospitals are
geographically distributed throughout Pinellas County and
sout hwest Pasco County and are expected to provide a base for
referrals to BayCare.

28. There is only one extant LTCH in Pinellas County,
Kindred, and it is located in the very southernnost part of this
densely popul ated county. Persons who becone patients in an
LTCH are al nost al ways noved to the LTCH by anbul ance, so their
novenment over a long di stance through heavy traffic generates
little or no problemfor the patient. Accordingly, if patient
transportati on were the only consideration, novenent fromthe
north end of the county to Kindred in the far south, would
present no probl em

29. However, famly involvenent is a substantial factor in
an interdisciplinary approach to addressing the needs of LTCH

patients. The requirenent of frequent novenent of famly
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menbers fromnorthern Pinellas to Kindred through congested
traffic will often result in the denial of LTCH services to
patients residing in northern Pinellas County or, in the
alternative, deny famly involvenent in the interdisciplinary
treatnment of LTCH patients

30. Approximately 70 letters requesting the establishnent
of an LTCH in northern Pinellas County were provided in
BayCare's application. These letters were witten by nedi cal
personnel , case nmanagers and soci al workers, business persons,
and governnent officials. The thread commbn to these letters
was, With regard to LTCH services, that the population in
northern Pinellas County is underserved
UCH

31. Pasco County has experienced a rapid popul ation
growh. It is anticipated that the population will swell to
426,273, in 2009, which represents a 10.1 percent increase over
t he popul ation in 2004.

32. The elderly population accounts for 28 percent of the
popul ation. This is about 50 percent higher than Florida as a
whol e.

33. Rapid population growth in Pasco County, and expected
future gromh, has resulted in nunerous new housi ng devel opnents
i ncl udi ng Devel opnments of Regional Inpact (DRI). Anobng the

approved DRI's is the planned comunity of Connerton, which has
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been designated a "new town" in Pasco County's Conprehensi ve
Plan. Connerton is a planned conmmunity of 8,600 residenti al
units. The plan includes space for a hospital and UCH has
negoti ated for the purchase of a parcel for that purpose within
Connert on.

34. The rate of growth, and the elderly popul ation
percentages, w |l support the proposed UCH LTCH and this is so
even if BayCare establishes an LTCH in northern Pinellas County.

Avai lability, utilization, and quality of |like services in the
district, sub-district, or both

35. The Agency has not established sub-districts for
LTCHs.

36. As previously noted, Kindred is the only LTCH extant
in District 5. It is a for-profit facility. Kindred was well
utilized when it had its pediatric unit and added 22 additiona
beds. Subsequently, in Cctober 2002, sone changes in Medicare
rei mbursenent rules resulted in a reduction of the rei nmbursenent
rate. This affected Kindred' s incone because over 70 percent of
its patients are Medicare recipients. Kindred now uses
adm ssion criteria that have resulted in a decline in patient
adm ssi ons.

37. From 1998, the year after Kindred was established,

until 2002, annual utilization was in excess of 90 percent.
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Thereafter, utilization has declined, the 22-bed addition has
been shut down, and Kindred projects an occupancy of 55 percent
in 2005.

38. Kindred nust make a profit. Therefore, it denies
access to a significant nunber of patients in District 5. It
deni es the adm ssion of patients who have too few "Medi care-
rei mbursabl e days" or "Medi cai d-rei nbursabl e days" remnmai ni ng.
The record indicates that Kindred only incurs charity care or
Medi cai d patient days when a patient admtted to Kindred with
seem ngly adequat e fundi ng unexpectedly exhausts his or her
funding prior to discharge.

39. Because of the constraints of PPS, Kindred has
est abl i shed adm ssion criteria that excludes certain patients
wi th conditions whose prognhosis is so uncertain that it cannot
adequately predict how long they will require treatnent.
Kindred's availability to potential patients is thus
constrai ned.

40. HealthSouth, a licensed CVMR, is not a substitute for
an LTCH. Although it is clear that there is sone overlap
between a CMR and an LTCH, Heal thSouth, for instance, does not
provide inpatient dialysis, will not accept ventilator patients,
and does not treat conplex wound patients

41. The nurse staffing level at HealthSouth is inadequate

to provide for the type of patient that is eligible for
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treatnment in an LTCH  The fact that LTCHs are rei nbursed by
Medi care at approximately twice the rate that a CMR i s

rei mbursed, denonstrates the higher acuity |evel of LTCH
servi ces when conpared to a CVMR

42. HealthSouth is a facility which consistently operates
at high occupancy levels and even if it were capable of
providing the services typical of an LTCH, it would not have
sufficient capacity to provide for the need.

43. A CVRis a facility to which persons who make progress
in an LTCH m ght repair so that they can return to the
activities of daily living.

44. SNFs are not substitutes for LTCHs although there
could be sone [imted overlap. SNFs are generally not
appropriate for patients otherwise eligible for the type of care
provi ded by an LTCH.  They do not provide the range of services
typically provided by an LTCH and do not maintain the registered
nurse staffing levels required for delivering the types of
servi ces needed for patients appropriate for an LTCH

45, LTCHs are a stage in the conti nuumof care. Short-
termacute care hospitals take in very sick or injured patients
and treat them Thereafter, the survivors are discharged to
home, or to a CMR, or to a SNF, or, if the patients are stil

acutely ill but stable, and if an LTCH is available, to an LTCH
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As noted above, currently in northern Pinellas County and in
Pasco County, there is no reasonable access to an LTCH.

46. An intensive care unit (ICU is, ideally, a treatnent
phase that is short. |If treatnent has been provided in an I CU
and the patient remains acutely ill but stable, and is required
toremain in the | CU because there is no alternative, greater
t han necessary costs are incurred.

47. Staff in an I1CU are not trained or disposed to provide
t he extensive therapy and nursing required by patients suitable
for an LTCH and are not trained to provide support and training
to nenbers of the patient's famly in preparation for the
patient's return hone.

48. The mpjority of patients suitable for an LTCH have
sonme potential for recovery. This potential is not realized in
an 1 CU which is often counterproductive for patients who are
stabilized but who require specialized | ong-term acute care.
Patients who remain in an |1 CU beyond five to seven days have an
increased norbidity/nortality rate.

49. Maintaining patients suitable for an LTCH in an |ICU
also results in over-utilization of |ICU services and can cause
congestion when | CU beds are fully occupi ed.

50. UCH in Pasco County, and to a | esser extent BayCare in
northern Pinellas County, will bring to the northern part of

District 5 services which heretofore have not been available in
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the district, or, at |east, have not been readily avail abl e.
Persons in Pasco County and northern Pinellas County, who woul d
benefit froma stay in an LTCH, have often had to settle for
sone | ess appropriate care situation

Medi cal Treat nent Trends

51. LTCHs are relatively new cogs in the continuum of care
and the evidence indicates that they will play an inportant role
in that continuumin the future

52. The evidence of record denonstrates that the current
trend in nedical treatnment is to find appropriate post acute
pl acenents in an LTCH setting for those patients in need of
| ong-term acute care beyond the stay normally experienced in a
short-term acute care hospital.

Mar ket conditi ons

53. The federal governnent's devel opnent of the
distinctive PPS for LTCHs has created a nmarket condition which
is favorabl e for the devel opnent of LTCH facilities.

54. Although the Agency has not formally adopted by rule a
need met hodol ogy specifically for LTCHs, by final order it has
recently relied upon the "geonetric nean length of stay + 7"
(GW.CS +7) need net hodol ogy. The GWMLCS +7 is a statistical
cal cul ation used by CMS in adm nistering the PPS rei nbursenent
systemin determ ning an appropriate rei nbursenent for a

particul ar "diagnostic related group"” (DRG.
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55. O her need net hodol ogi es have been found to be
unsati sfactory because they do not accurately reflect the need
for LTCH services in areas where LTCH services are not
avai l able, or where the market for LTCH services is not
conpetitive. GWMOS +7 is the best analysis the Agency has at
this point. Because the population for whoman LTCH m ght be
appropriate is unique, and because it overlaps with other
popul ati ons, finding an al gebraic need expression is difficult.
An acuity neasure woul d be the best marker of patient
appropri ateness, but insufficient data are available to
cal cul ate that.

56. BayCare's proposal will provide beneficial conpetition
for LTCH services in District 5 for the first tine and wll
pronot e geographic, financial, and programmtic access to LTCH
servi ces.

57. BayCare, in conducting its need cal cul ati ons used a
data pool from Morton Plant Hospital, Mease Dunedin Hospital
Mease Countryside Hospital, Mrton Plant North Bay Hospital, and
St. Anthony's Hospital for the 12 nonths endi ng Septenber 2003.
The hospitals included in the establishnment of the pool are
hospitals that would be inportant referral sources for BayCare.

58. BayCare then identified 160 specific DRGs historically
served by existing Florida LTCHs, or whi ch could have been

served by Florida LTCHs, and |engths of stay greater than the
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GWLCS for acute care patients, and conpared themto the data
pool. This resulted in a pool of 871 potential patients. The
cal culation did not factor in the certain growh in the

popul ati on of the geographic area, and therefore the growth of
potential LTCH patients.

59. BayCare then applied assunptions based on the
proximty of the referring hospitals to the proposed LTCH to
proj ect how many of the patients eligible for LTCH services
woul d actually be referred and admtted to the proposed LTCH.
That exercise resulted in a projected potential volune of 20,265
LTCH patient days originating just fromthe three District 5
BayCare hospitals and the two Mease hospitals.

60. BayCare assunes, and the assunption is found to be
reasonabl e, that 25 percent of their LTCH volune will originate
fromfacilities other than BayCare or Mease hospitals. Adding
this factor resulted in a total of 27,020 patient days for a
total net need of 82 beds at 90 percent occupancy.

61. BayCare's GWLOS +7 bed need net hodol ogy reasonably
projects a bed need of 82 beds based on BayCare's anal ysis of
the demand arising fromthe three District 5 BayCare hospitals
and the two Mease hospitals.

62. UCH provided both a GW0CS +7 and a use rate anal ysi s.
The use rate analysis i s suspect in a nonconpetitive environment

and, obviously, in an environnent where LTCHs do not exist.
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UCH s GWLOS +7 anal yses resulted in the identification of a need
for 159 additional LTCH beds in District 5. This was broken
down into a need of 60 beds in Pasco County and 99 additi onal
beds in Pinellas County.

63. There is no not-for-profit LTCH provider in D strict
5. The addition of BayCare and UCH LTCHs to the district wll
meet a need in the case of Medicaid, indigent, and underinsured
patients. Both BayCare and UCH have agreed in their
applications to address the needs of patients who depend on
Medi cai d, or who are indigent, or who have private insurance
that is inadequate to cover the cost of their treatnent.

64. The statistical analyses provided by both applicants
support the proposed projects of both applicants.

65. Testinony from doctors who treat patients of the type
who might benefit froman LTCH testified that those types of
facilities would be utilized. Nunerous letters from physicians,
nurses, and case managers support the need for these facilities.

Adverse i npacts

66. HealthSouth and Kindred failed to persuade that
BayCare's proposal will adversely inpact them Heal thSouth
provides little of the type of care normally provided at an
LTCH. Moreover, HealthSouth is currently operating near

capacity.
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67. Kindred is geographically renote fromBayCare's
proposed facility, and, nore inportantly, renote in terns of
travel tinme, which is a nmajor consideration for the famlies of
patients. Kindred did not denonstrate that it was currently
receiving a large nunber of patients fromthe geographic
vicinity of the proposed BayCare facility, although it did
recei ve sone patients fromBayCare Systens facilities and woul d
likely | ose sone adm ssions if BayCare's application is
approved. The evidence did not establish that Ki ndred woul d
suffer a material adverse inpact should BayCare establish an
LTCH in Mease Dunedin Hospital. HealthSouth and Ki ndred
conceded that UCH s program woul d not adversely inpact them

The Agency's Position

68. The Agency denied the applications of BayCare and UCH
in the SAARs. At the tine of the hearing the Agency conti nued
to maintain that granting the proposal s was inappropriate.

69. The Agency's basic concern with these proposals, and
in fact, the establishnments of LTCHs throughout the state,
according to the Agency's representative Jeffrey NN Gegg, is
the oversupply of beds. The Agency believes it will be a |ong
time before it can see any neasure of clinical efficiency and

whet her the LTCH route is the appropriate way to go. The Agency
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has approved a nunmber of LTCHs in recent years and is studying
themin order to get a better understandi ng of what the future
m ght hol d.

70. The Agency noted that the establishnent of an LTCH by
ongoi ng provi ders, BayCare Systens and UCH, where there are
extant built-in referring facilities, were nore likely to be
successful than an out-of-state provider having no prior
relationships with short-termacute care hospitals in the
geographic vicinity of the LTCH

71. The Agency noted that both a referring hospital and an
LTCH coul d benefit financially by deconpressing its intensive
care unit, and thus nmaxim zing their efficiency.

72. The Agency did not explain how, if these LTCHs are
establ i shed, a subsequent failure would negatively affect the
delivery of health services in District 5.

73. The Agency, when it issued its SAAR did not have the
addi ti onal information which becane avail able during the hearing
process.

CONCLUSI ONS OF LAW

74. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of and the parties to this
proceedi ng. 88 120.57(1) and 408.039(5), Fla. Stat.

75. The applicants have the burden of proving entitlenment

to a CON. Boca Raton Artificial Kidney Qr., Inc. vs. Dept. of
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Heal th and Rehabilitative Services, 475 So. 2d 260 (Fla. 1st DCA

1985). The award of a CON nust be based on a bal anced
consideration of all applicable statutory and rule criteria.

Humana, Inc. vs. Departnment of Health and Rehabilitative

Services, 469 So. 2d 889 (Fla. 1st DCA 1985). The weight to be
gi ven each criterion is not fixed, but depends on the facts and

circunstances of each case. Collier Medical Center, Inc. vs.

Dept. of Health and Rehabilitative Services, 462 So. 2d 83 (Fl a.

1st DCA 1985).

76. The CON criteria set forth in Section 408.035, wth
t he exception of Section (10) are applicable to the proposed
LTCHs. The parties stipulated to all of the subsections except
(1), (2), and the portion of (6) that addresses the |long-term
feasibility issue of whether BayCare's proposal is consistent
with federal reinbursenment requirenents. Therefore the only
real issue presented for final determ nation is whether the
applicants denonstrated need for their proposals in the absence
of a published nuneric need, and whether approval of their
proposals wi Il enhance access and foster conpetition that
pronotes quality and cost effectiveness.

77. The requirenments set forth in Florida Adm nistrative
Code Rul es 59C-1.002(28), 59G 1.030, and 59C 1.008 are
applicable, as previously discussed, and no fixed need pool is

provi ded by the Agency for LTCH beds.
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78. As previously discussed, the criteria for deciding
this issue are provided in Section 408.035 as illum nated by
Florida Adm nistrative Code Rule 59G 1.008(2)(e)2. The criteria
were satisfied by both applicants.

79. The applicants utilized bed need net hodol ogi es that

have been accepted as reasonable in Sel ect Specialty Hospital-

Marion, Inc. vs. AHCA et al., Case No. 03-2483CON (DOAH July

14, 2005), (AHCA Final Order, Septenber 17, 2004) and Sel ect

Specialty Hospital -Escanbia, Inc. vs. AHCA, Case No. 05-0319CON

(DOAH June 17, 2005), (AHCA Final Oder, July 11, 2005).

RECOMVENDATI ON

Based upon the Findings of Fact and Conclusions of Law, it

RECOMVENDED t hat UCH Certificate of Need Application No.
9754 and BayCare Certificate of Need Application No. 9753
sati sfy the applicable criteria and both applications should be

approved.
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DONE AND ENTERED t his 29th day of Novenber, 2005, in

Tal | ahassee, Leon County,

COPI ES FURNI SHED,

Robert A. Wi ss,

& Dobbs, LLP

The Perki ns House,
118 North Gadsden Street

Esquire
Par ker, Hudson, Rai ner

Fl ori da.

ooy Ll

HARRY L. HOOPER

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 29th day of Novenber, 2005.

Suite 200

Tal | ahassee, Florida 32301

J. Robert Giffin,
J. Robert Giffin,

Esquire

1342 Ti nberl|l ane Road, Suite 102-A
Tal | ahassee, Florida 32312-1762

Patricia A Renovitch,
Fer nandez,

Certel, Hoffnman,
Col e, & Bryant

Post Ofice Box 1110

Esquire

Tal | ahassee, Florida 32302-1110

Ceoffrey D. Smth,
Bl ank, Meenan & Smith,
204 South Monroe Street

Esquire
P. A

Tal | ahassee, Florida 32301
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Tinothy Elliott, Esquire

Agency for Health Care Adm nistration
2727 Mahan Drive

Bui l ding Three, Mail Station 3

Tal | ahassee, Florida 32308

Al an Levine, Secretary

Agency for Health Care Adm nistration
Fort Knox Building, Suite 3116

2727 Mahan Drive

Tal | ahassee, Florida 32308

Christa Cal amas, Ceneral Counse
Agency for Health Care Adm nistration
Fort Knox Buil ding, Suite 3431

2727 Mahan Drive

Tal | ahassee, Florida 32308

Ri chard Shoop, Agency Cerk

Agency for Health Care Adm nistration
Fort Knox Building, Mil Station 3
2727 Mahan Drive

Tal | ahassee, Florida 32308

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recormended Order should be filed with the Agency that
will issue the Final Order in this case.
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